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 1.  TIME:  9:00   CASE#: MSC13-01866 
CASE NAME: EVILSIZOR VS. EVILSIZOR 
HEARING ON MOTION TO DISQUALIFY ATTORNEY RONALD G. PECK 
FILED BY JOSEPH SWEENEY 
* TENTATIVE RULING: * 
 
Based on the discussion at the hearing on August 30, 2017, the parties should be preparing a 
stipulation to the effect that the Court’s ruling would be the same as the ruling on the motion to 
disqualify in D13-01648.  No appearance required. 

  

 2.  TIME:  9:00   CASE#: MSC16-02176 
CASE NAME: MARTINEZ VS. ABRAMS 
HEARING ON MOTION FOR ORDER DISMISSING COMPLAINT AS A TERMINATING 
SANCTION  /  FILED BY BARBARA WILES ABRAMS 
* TENTATIVE RULING: * 
 
Defendant Barbara Abrams’s motion to dismiss, with prejudice, as a sanction for failing to 
comply with previous orders concerning discovery is granted.  The Court previously ordered 
plaintiff to appear for his deposition and to provide answers to written discovery, and he did 
neither.  Thus, lesser sanctions have been tried, and plaintiff appears to be unwilling or unable 
to comply. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-02176 
CASE NAME: MARTINEZ VS. ABRAMS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See Line 2. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00756 
CASE NAME: ELKINS VS. BRUCE 
HEARING ON PETITION TO COMPEL MEDIATION & ARBITRATION 
FILED BY NAREG J. HOVSEPYAN 
* TENTATIVE RULING: * 
 

Before the Court is a petition to compel arbitration (the “Petition”) brought by defendant Nareg 
Hovsepyan (“Hovsepyan”) The Petition avers that the relevant LLC operating agreement 
contains an arbitration provision that requires this dispute to be arbitrated. Specifically, the 
Petition says that the “Operating Agreement does not permit any claim or dispute to be 
submitted to state or federal court,” and requests the Court grant the petition to compel “in 
accordance with the plain language of the Operating Agreement.” (Petition 3:11-14.) 
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For the reasons set forth below, the Court disagrees that the Operating Agreement requires 
arbitration, and denies the Petition. 

Arbitration Agreement 

The arbitration agreement is found at paragraph 8(e) of the Heavenly Taste LLC Operating 
Agreement (the “Operating Agreement”). Paragraph 8(e) provides, in full: 

e. Mediation and Arbitration of Disputes Among Members 

In any dispute over the provisions of this operating agreement and in other 
disputes among the members, if the members cannot resolve the dispute to their 
mutual satisfaction, the matter shall be submitted to mediation. The terms and 
procedure for mediation shall be arranged by the parties to the dispute. 

If good-faith mediation of a dispute proves impossible or if an agreed-upon 
mediation outcome cannot be obtained by the members who are parties to the 
dispute, the dispute may be submitted to arbitration in accordance with the rules 
of the American Arbitration Association. Any party may commence arbitration of 
the dispute by sending a written request for arbitration to all other parties to the 
dispute. The request shall state the nature of the dispute to be resolved by 
arbitration, and, if all parties to the dispute agree to arbitration, arbitration shall be 
commenced as soon as practical after such parties receive a copy of the written 
request. 

All parties shall initially share the cost of arbitration, but the prevailing party or 
parties may be awarded attorneys’ fees, costs, and other expenses of arbitration. 
All arbitration decisions shall be final, binding, and conclusive on all parties to 
arbitration, and legal judgment may be entered based upon such decision in 
accordance with applicable law in any court have jurisdiction to do so. 

In examining the arbitration agreement, “[t]he court should attempt to give effect to the parties’ 
intentions, in light of the usual and ordinary meaning of the contractual language.” Gravillis v. 
Coldwell Banker Residential Brokerage Co. (2009) 143 Cal.App.4th 761, 771. [CHECK] 

“The language of a contract is to govern its interpretation, if the language is clear and explicit, 
and does not involve an absurdity.” (Civ. Code § 1638.) “When a contract is reduced to writing, 
the intention of the parties is to be ascertained from the writing alone, if possible.” (Civ. Code § 
1639.) “The whole of a contract is to be taken together, so as to give effect to every part, if 
reasonably practicable, each clause helping to interpret the other.” (Civ. Code § 1641.) And “the 
words of a contract are to be understood in their ordinary and popular sense, rather than 
according to their strict legal meaning; unless used by the parties in a technical sense, or unless 
a special meaning is given to them by usage, in which case the latter must be followed.” (Civ. 
Code § 1644.) 

The plain language of paragraph 8(e), quoted above, says that a dispute among the members 
that cannot be resolved “shall” be submitted to mediation. And if mediation fails to resolve the 
dispute, the dispute “may” be submitted to arbitration. The Petition seems to take the position 
that “may” and “shall” are synonymous. “May” should be read to mean “shall” only where 
necessary to make sense of the contract as a whole. See Jones v. Catholic Healthcare West 
(2007) 147 Cal.App.4th 300, 307 (applying this rule in the context of a statute; holding that 
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“may” meant “may” with respect to the particular statute at issue). 

Further, the language of the Operating Agreement expressly contemplates arbitration being 
optional, rather than mandatory. Paragraph 8(e) says “if all parties to the dispute agree to 
arbitration, arbitration shall be commenced as soon as practical after such parties receive a 
copy of the written request.” (¶ 8(e); emphasis added.) That language can only be interpreted as 
providing an option, rather than a requirement, to arbitrate. It follows from that language that if 
all parties do not agree to arbitration, then arbitration shall not be commenced. Given the fact 
that Elkins filed this case in court and opposed the Petition, it is fair to infer that Elkins does not 
“agree to arbitration.” 

The Petition provides no reason the Court should interpret the word “may” in any sense other 
than its ordinary and popular meaning; that is, providing a permissive option rather than a 
mandated course of action. The Petition also fails to address the “if all parties to the dispute 
agree” language quoted above. Reading “may” to mean “shall” is not necessary to make sense 
of the Operating Agreement. 

In drafting the Operating Agreement, the parties knew how to mandate a result when that was 
their desire; indeed, they said a dispute “shall” be submitted to mediation in the very same 
paragraph they said a dispute “may” be submitted to arbitration. 

The Court notes that by interpreting paragraph 8(e) in this manner, the Court does not create an 
absurdity, and the Court’s interpretation still gives effect to every part of the Operating 
Agreement.  

Were the parties to agree to arbitration, the manner of proceeding would already be set (i.e., a 
written request required to initiate; arbitration in accordance with AAA rules, costs to be shared 
at the outset). Providing such certainty about the details of any arbitration would inform a party’s 
choice as to whether to exercise the contractual option to submit a dispute to arbitration. That 
gives effect to the remainder of paragraph 8(e) and is not an absurdity; particularly when 
considered in contrast to the terms of the mediation, which are not explicitly set forth in the 
Operating Agreement, but rather are left to be arranged by the parties to the dispute. 

The plain language of the Operating Agreement gives the parties the option to submit their 
dispute to arbitration. Elkins chose to file a complaint in court, and his actions (including 
opposing the Petition) demonstrate that he does not wish to arbitrate this dispute. The Operating 
Agreement creates only an option to arbitrate this dispute. It does not mandate that this dispute 
be arbitrated.  

The Petition is denied. 

The Court notes that in the reply papers, Hovsepyan asks the Court to strike certain material. If 
Hovsepyan wishes the Court to strike particular matter, he may make a separate motion seeking 
an order to that effect. However, the Court notes that striking material ordinarily would not result 
in its removal from the Court’s file. Hovsepyan also objects to portions of Elkins’s declaration on 
relevance grounds. Solely for purposes of deciding the Petition, the Court sustains those 
objections. The Court ruled on the Petition solely by reviewing the Operating Agreement and 
interpreting its language. The Court did not rely on any of the material submitted with Elkins’s 
declaration. 
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 5.  TIME:  9:00   CASE#: MSC17-00806 
CASE NAME: CLIF SCHOFIELD VS. AMY COMPAGLIA 
HEARING ON MOTION TO SET ASIDE DEFAULTS 
FILED BY AMY COMPAGLIA, ALBERT COMPAGLIA 
* TENTATIVE RULING: * 
 

Defendants Amy and Albert Compaglia’s motion to set aside defaults is granted. 

Defendants shall file and serve their demurrer or other responsive pleading by September 25, 

2017. Prior to filing the demurrer, the parties shall engage in the meet and confer process 

required by Code of Civil Procedure §430.41.  

Code of Civil Procedure §473(b) allows the Court to set aside a default where the 

default was obtained through the defaulting party’s “mistake, inadvertence, surprise or 

excusable neglect.”  

Defendants argue that their defaults should be set aside based on the following 

evidence: The declaration of Amy Compaglia explains that the defendants were out of the 

country from May 5 to May 10, 2017. (Amy Decl. ¶6; see also Albert Decl. ¶7 (first names are 

used for clarity and not out of disrespect).) The house sitter, Christy Dallman, explains while she 

was at the defendants’ house a man came to the door and handed her papers. (Dallman Decl. 

¶2.) The house sitter took the papers and put them in the pile of newspapers, but she did not tell 

the defendants about receiving the papers. (Dallman Decl. ¶2.) The defendants confirmed that 

the house sitter did not tell them about the papers when they returned from their trip. (Amy Decl. 

¶6; Albert Decl. ¶7.) After the defendants returned from their trip, Amy recycled the pile of 

newspapers without going through them. (Amy Decl. ¶6.) On May 16, 2017, the defendants 

received a copy of the summons and complaint in the mail. (Amy Decl. ¶7; Albert ¶8.) The 

summons looked strange to the defendants and they did not think it was a real summons. 

(Amy Decl. ¶7; Albert ¶8.) The day after receiving the documents in the mail, Amy went the 

court clerk’s office in Martinez and spoke with a court clerk about this case. (Amy Decl. ¶8.) 

According to Amy, the court clerk told her that she and Albert had not been served in this case, 

but had to attend a court session with the judge in September. (Amy Decl. ¶8.) Amy made a 

note of that date and thought she did not have to do anything until the September hearing date. 

(Amy Decl. ¶8.) Amy told Albert about the visit to the court clerk and the September court date. 

(Albert Decl. ¶9.) 

Based upon the evidence discussed above, the Court finds that the defendants’ defaults 

were taken due to their mistake, inadvertence, surprise or excusable neglect. Therefore, the 

defaults as to Amy and Albert Compaglia are ordered set aside.  

In opposition, the plaintiff makes several factual arguments. These facts are not 

supported by admissible evidence and cannot be considered by the Court. However, even if the 

Court considered the facts upon which the plaintiff could competently testify, it does not change 

the result of this motion. Also in the opposition, plaintiff requested that if this motion is granted 
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that it be granted on the condition that defendants are not permitted to file a special motion to 

strike. That request is denied as it would be an unreasonable condition to impose.  

Finally, plaintiff filed a “motion to delay defendants’ motion to set aside default judgment 

and motion for leave of court to file anti-SLAPP”. In this one page motion plaintiff asks for a 30 

day extension on defendants’ motions so that he can depose Christy Dallman and Foster Lee 

(from the County Planning Department). This motion is set for hearing on October 16, 2017. 

Plaintiff did not properly schedule this motion so that it can be heard at or before defendants’ 

motions, however, the Court will consider plaintiff’s request as if it was included in his opposition 

to the defendants’ motion. The Court sees no reason why Christy Dallman and Foster Lee need 

to be deposed in order for the Court to properly consider the defendants’ motion. Therefore, 

plaintiff’s request is denied and the October 16, 2017 hearing is ordered off calendar. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00806 
CASE NAME: CLIF SCHOFIELD VS. AMY COMPAGLIA 
HEARING ON MOTION FOR LEAVE TO FILE ANTI-SLAPP SPECIAL MOTION TO STRIKE 
FILED BY AMY COMPAGLIA, ALBERT COMPAGLIA 
* TENTATIVE RULING: * 
 

Defendants Amy and Albert Compaglia’s motion for leave to file an anti-SLAPP special 

motion to strike is granted.  

A special motion to strike “may be filed within 60 days of service of the complaint, or in 

the court’s discretion, at any later time upon terms it deems proper.” (Code of Civil Procedure 

§ 425.16(f).) Plaintiff has filed no opposition to this motion, but filed a separate motion that 

requested a continuance in order to depose Christy Dallman and Foster Lee. The depositions of 

those individuals will have no effect on whether or not defendants should be permitted to file a 

special motion to strike. Plaintiff has provided no other reason to deny this motion. Therefore, 

the Court, in its discretion, grants defendants’ motion. Defendants may file and serve their 

special motion to strike on or before October 11, 2017. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-01066 
CASE NAME: BAREY VS. LI 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS FOR LACK OF JURISDICTION 
FILED BY STEVEN YAUTSUN LI 
* TENTATIVE RULING: * 
 
Defendant moves to quash service of summons, claiming that the summons and complaint were 

served only by leaving a copy in the mail slot at his residence, which does not comply with 

statutory requirements for personal service, substitute service, or any other method.  He states 

that he was not personally served, no documents were posted at his residence, no documents 
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were given to any other person, and he received no copy in the mail, each of which are 

predicates of particular forms of service other than personal service.  

The Court takes judicial notice of the contents of its file, which include a proof of service filed by 

plaintiff, in which John Barey attests that he personally served the summons and complaint on 

defendant at 11:00 a.m., on June 13, 2017, at 21089 Greenleaf Drive, Cupertino, CA, 95014.  

Because Mr. Barey is not identified as a registered process server, this is not sufficient to 

establish the presumption of service established by Evidence Code section 647.   

No opposition has been received. 

The motion to quash is granted. 

 

  

 8.  TIME:  9:00   CASE#: MSL16-02146 
CASE NAME: PERSOLVE VS. WALTON-HARRIS 
HEARING ON MOTION TO SET ASIDE DISMISSAL 
FILED BY PERSOLVE, LLC 
* TENTATIVE RULING: * 
 
Plaintiff moves to set aside the Court’s dismissal of the action entered on April 6, 2017, pursuant 

to Code of Civil Procedure section 473(b), on the ground that the order was entered as a result 

of its mistake, inadvertence, surprise, or excusable neglect, and is made within six months of 

the order.  The dismissal was entered based on failure to serve the defendant and failure to 

respond or appear in response to the Order to Show Cause issued by the Court on March 1, 

2017.  Plaintiff asserts that it actually served defendant on November 8, 2016, and was going to 

file the proof of service on April 17, 2017.  It further asserts that it did not receive notice of the 

April 6, 2017, Order to Show Cause and therefore failed to appear.   

The Court takes judicial notice of the Court file, which indicates that the Order to Show Cause 

was served on an address other than the address listed on plaintiff’s complaint, and was 

returned as undeliverable. 

The motion is granted. 
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 9.  TIME:  9:00   CASE#: MSL17-01466 
CASE NAME: LANITA A. YARBROUGH VS. RASHAD C. YARBROUGH 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RASHAD CHAVEZ YARBROUGH, et al. 
* TENTATIVE RULING: * 
 
Defendants demur to the complaint on the ground that it fails to state a cause of action and is 

uncertain.  Plaintiff has filed no opposition.  Plaintiff has used the Judicial Council Form 

Complaint, PLD-PI-001 (Rev. January 1, 2007), in which she alleges that there was a motor 

vehicle accident, defendants were negligent, and that she has suffered damages and the 

wrongful death of her daughter.  No information concerning the time or place of the accident is 

provided, or even that defendants were driving or the nature of any collision.  Understanding 

that the complaint need only plead ultimate facts, it nonetheless is plainly inadequate.  (Khoury 

v. Maly’s of Calif., Inc. (1993) 14 Cal.App.4th 612, 616.) 

Defendants have shown compliance with the meet and confer requirements of Code of Civil 

Procedure section 430.41. 

The demurrer is sustained, with leave to amend no later than October 10, 2017. 

 

  

10.  TIME:  9:00   CASE#: MSL17-01466 
CASE NAME: LANITA A. YARBROUGH VS. RASHAD C. YARBROUGH 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY RASHAD CHAVEZ YARBROUGH, et al. 
* TENTATIVE RULING: * 
 
Defendants move to strike the prayer for punitive damages of the complaint.  No opposition has 

been filed.  Plaintiff has used the Judicial Council Form Complaint, PLD-PI-001 (Rev. January 1, 

2007), and has checked box 14(a)(2), requesting punitive damages.  She has not alleged any 

facts supporting the claim, however.  (See Cyrus v. Haveson (1976) 65 Cal.App.3d 306.) 

The motion is granted, with leave to amend within no later than October 10, 2017. 

 

  

11.  TIME:  9:00   CASE#: MSN17-1392 
CASE NAME: IN RE L. JOHNSON 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY JG WENTWORTH 
* TENTATIVE RULING: * 
 
The Court orders Ms. Johnson to personally appear in order to allow the Court to ask questions 
concerning the nature of the transfer. 
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ADD-ON 

12.  TIME:  1:30   CASE#: MSL16-02267 
CASE NAME: BANK OF AMERICA VS. THOMAS 
COURT TRIAL - TWO HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Trial.  Tentative ruling procedure does not apply. 

 

 

 


